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Official Information Act request: New Zealand Bill of Rights Act 1990 

Thank you for your email of 12 August 2019 requesting, under the Official Information Act 
1982 (the Act), information about amendments to the New Zealand Bill of Rights Act 1990 
relating to declarations of Inconsistency. Specifically, your request was for the following 
information: 

Ali advice (including memos^ briefings, aides memoire, cabinet papers, and oral 
advice, including oral adwce which has not yet been reduced to writing) on proposals 
to strengthen the New Zealand Bill of Rights Act 1990. For the avoidance of doubt, I 
am not requesting emails at this stage; I may make a subsequent request for them if 
it seems the formal record is insufficient 

As detailed in the appended table, I have identified 13 documents that fall within scope of 
your request. As you will see m the table, some information has been withheld under the 
following sections of the Act: 

• Section 9(2)(a) to protect the privacy of natural persons; 

• Section 9(2){f)(iv) to maintain the constitutional conventions for the time being which 
protect the confidentiality of advice tendered by Minister of the Crown and officials: 

• Section 9(2)(g)(i) to maintain the effective conduct of public affairs through the free 
and frank expression of opinions; or 

• Section 9(2}(h) to maintain legal professional privilege. 

In addition, some information is redacted, as it relates to other topics and does not relate to 
your request 

I am satisfied that there are no other public interest considerations that render it desirable to 
make the information withheld, under section 9 of the Act, available. 


Q t64 4 617 8707 Q Ptiv^ie 13041 . Parliament EuiicJirig?. Wellington 6150, New Zealand Q a.iluiea-niinifiterLgovi.nz Q beehive.govt.nz 






If you are not satisfied with my response to your request, you have the right to complain to 
the Ombudsman under section 28(3) of the Act. The Ombudsman may be contacted by 
email at info@ombudsman.parliament.nz. 



Q +64 4 817 8707 0 Private Bag 18041. Parliament Buildings, Wellington 6160. New Zealand Q a.littleaministers.govt.nz El beehive.govt.nz 
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Appendix 1: Bill of Rights Act 1990 documents 
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M I N' t S I R V (»(■ 

;'(fJUSTICE 

I !iu, if fr lur^ 


i 


A 

Hon Andrew Little, Minister of Justice 

Declarations of inconsistency with the New Zealand Bill of Rights Act 1990^^ 


Date 

13 December 2017 

' File reference ' 

1 HUM 09 0(0^ 

Action sought 


Timefname 


indicate your preferred option for recognising and responding 
to declarations of inconsistency. 

22^^ber 2017 


s9(2)(f)(iv) 


rs 


5 " 


Forward a copy of this briefing to and discuss this mattw*wth 
Hon David Parker, the Attorney-General, and indicat^'i^^ou 
wish to take an item to Cabinet (as an oral item) in tl^e new year 


on the matter of declarations of inconsistency. 




Contacts for telephone discussion (if requir^Sd), 

A 


Telephone 


First 


Ruth Fairhall 

Deputy Secret^rtTI^l'cy 

04 498 2399 

s9(2)(a) 

□ 

Caroline Greaney 

General MMag^T; Civil 
and Consti^o^al 

04 918 8584 

s9(2)(a) 

13 

David Crooke 

Chief Ag^jkot, Civil and 
ConsJifijtiohal 

04 494 9912 

S9(2)(a) 

□ 


Minister’s office to com 


□ Noted □ Ajp^^^d 

n Overtaken by events 

n Referred to: ^ 


O Seen Q Withdrawn 

n Not seen by Minister 

Minister’s office’s comments 




_ 





In Confidence 


































Purpose 






1. The purpose of this briefing is to provide you with: 
1.1 


r 


an overview of the approach of New Zealand's senior courts to making 
declarations of inconsistency under the New Zealand Bill of Rights Act 1990 (the 
Bill of Rights Act), and 

1.2. options for the Government’s policy approach to declarations of inconsistency. 

2. This briefing does not address the substantive issue of prisoner voting rights discussed 
in Attorney-General v Taylor^ or provide advice about how the Government should 

respond to the declaration of inconsistency issued by the High Court in that case. 

\ 

Executive Summary 

3. In 2015, in Taylor v Attorney-GeneraP, the High Court made a declaration that a 
provision of the Electoral Act 1993 is inconsistent with the Bill of Rights Act. The Crown 
argued the senior courts do not have the power to make such a declaration in the 
absence of explicit statutory authority conferred by Parliament. The High Court rejected 
that argument and so did the Court of Appeal earlier this year. The Supreme Court will 
hear an appeal in March 2018. 

4. In Taylor, the Court of Appeal stated that the senior courts have an inherent common 
law power to issue declarations of inconsistency, which is confirmed by the Bill of 
Rights Act. This raises an important constitutional question about the appropriate roles 
of the Judiciary and Parliament. /N' 




7. 


Declarations of inconsistency could'^play an important constitutional function by 
providing a remedy for legislative breaches of the Bill of Rights Act. This would enhance 
the legitimacy of the system by making Parliament more accountable for meeting 
fundamental human rights norms. The senior courts could exercise such a power to 
make declarations if that power were conferred on them by Parliament. This is the 
approach taken in comparable overseas jurisdictions. 

We have identified three options for the Government’s policy approach to declarations 
of inconsistency; 

6.1. maintain the status quo (i.e. neither provide a mechanism for recognising 
declarations nor clarify the senior courts do not have the ability to make a 
declaration) 

6.2. introduce legislation to provide for making and responding to declarations of 
inconsistency 

6.3. introduce legislation to clarify the senior courts do not have the ability to make 
declarations of inconsistency. 

s9(2)(f)(iv) 






^^TaylorVAttorney-General [20^6] NZHC 1706, 
I Attorney-General v Tay/or [2017] NZCA 215, 





What is a Declaration of Inconsistency? 




8. A declaration of inconsistency is a formal statement, granted by a court as a remedy, 
that legislation is inconsistent with the plaintiffs fundamental human rights protected by 
the Bill of Rights Act. The declaration informs the public and Parliament that ah Act is 
inconsistent with fundamental human rights. It does not affect the validity of the Act or 
anything done lawfully under the Act. 

9. Section 92J of the Human Rights Act 1993 (as amended in 2001) empowers the 
Human Rights Review Tribunal to issue declarations of inconsistency, stating legislation 
is inconsistent with the right to be free from discrimination affirmed in section 19(1) of 
the Bill of Rights Act. In the case of a breach authorised by legislation, the only remedy 
permitted by the Human Rights Act is a declaration that the legislation is inconsistent 
with section 19(1) of the Bill of Rights Act. 

10. Section 92K of the Human Rights Act requires tfte Minister responsible for 
administering the inconsistent legislation to inform Parliament about the declaration and 
provide the Government response. The most recent Government response to a 
declaration under the Human Rights Act was in 2016 in respect Adoption Action inc v 
Attorney-General.^ 


11. There is no explicit power in legislation to issue declarations of inconsistency in respect 
of other rights affirmed in the Bill of Rights Agtj>r by jurisdictions other than the Human 
Rights Review Tribunal. 

Why are Declarations of Inconsistency an issue now? 


12. The question of whether the courts Can issue declarations of inconsistency under the 
Bill of Rights Act has been the subject of debate for some time. It has become an issue 
now because the High Court issued one for the first time in Taylor v Attorney-General, 
which the Court of Appeal upheld. In that case, five prisoners, including Mr Arthur 
Taylor, brought proceedings in the High Court seeking a declaration that the 2010 
amendment to the Electoral Act 1993 prohibiting all prisoners from voting is inconsistent 
with their electoral rights under section 12 of the Bill of Rights Act.'* The correct 
interpretation of the Electdral Act, or the fact that the relevant provision is inconsistent 
with the Bill of Rights Act, was not in dispute. 

13. The High Court; a^ed that the 2010 amendment was inconsistent with the Bill of 
Rights Act and coUlcT not be justified. It issued a formal declaration of inconsistency as a 
remedy for the plaintiffs. The Crown appealed to the Court of Appeal and argued 
declarations pT inconsistency were not part of the senior courts' inherent judicial 
function, ancf jurisdiction could only be conferred by Parliament through legislation. The 
Court of Appeal dismissed the appeal unanimously. It concluded that the power to issue 
declarations derives from the common law jurisdiction to consider questions of law, 
including inconsistencies between statutes. The Crown appealed to the Supreme Court, 
which Will hear the appeal in March 2018. 


^Ado^on Action Inc vAttorney-General [2Q^6] NZHRRT 9. 

^ At tfie time the 2010 amendments were progressing through Parliament, the inconsistency with the Bill of 
Rights Act was brought to the attention of Parliament through the Attorney-General’s report under section 7 
of the Bill of Rights Act. 


3 





..V3 

14. Prior to Taylor, the courts had not issued formal declarations of inconsistency but had^ 
identified inconsistent legislation by what is referred to as a Hansen indication. The key 
difference between a Hansen indication and a declaration of inconsistency is that a 
Hansen indication is not granted as a remedy for a plaintiff. It means only that, ^ part 
of its reasoning in a case, a court has concluded a provision of an Act is irrconsistent 
with the Bill of Rights Act. In R v Hansen^, the Supreme Court found that a provision of 
the Misuse of Drugs Act 1975 was inconsistent with the presumption of innocence 
affirmed in section 25(c) of the Bill of Rights Act. However, the main issue before the 
Supreme Court was the correct interpretation of the Misuse of Drugs Act (in light of the 
Bill of Rights Act). The conclusion that the Misuse of Drugs Act could not be interpreted 
in a way that is consistent with the Bill of Rights Act was ancillary to that purpose. 

Should the Courts be able to issue Declarations of Inconsistency? 

The Crown’s position is the Court only has the power if conferred by Parliament 

15. s9{2)(h) 


16. s9(2)(h} 


17 s9(2)(h) 


a 




O 




The Crown’s position accepts that the senior courts could, in principle, exercise 
such a power but only if it is conferred on them by Parliament. 

o~ 

Declarations could play an important constitutional function 


18. 


19. 




Declarations of inconsistency can enhance the legitimacy of the system by making 
Parliament more accountable for meeting fundamental human rights norms. If 
Parliament makes a law that the senior courts consider to be inconsistent with the 
fundamental human rights affirmed in the Bill of Rights Act, it serves a useful public 
policy function to bring it to the attention of the public. 

Declarations of inconsistency also provide a mechanism for bringing unintentional 
breaches of the Bill of Rights Act to the attention of Parliament. For example, legislation 
enacted in good faith might later be found to be inconsistent with fundamental human 
^rights when it is interpreted and applied in practice. In this way, Parliament can benefit 
Vfrom the expert opinion of the Judiciary and decide to amend the law accordingly. 

y 




IRvHansen [2007] NZSC 7. 
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21 . 


20. A judicial power to make declarations of inconsistency would augment section 7 pf the • 
Bill of Rights Act. Section 7 requires the Attorney-General to inform Parliamen|f4bout 
any provision in a Bill that appears to be inconsistent with any of the rights and 
freedoms affirmed in the Bill of Rights Act. Parliament is the final arbiter of what 
constitutes a justifiable limit on fundamental rights and freedoms. The purpose of 
section 7 is to ensure Parliament’s decision is informed by expert opinion. The power to 
make declarations of inconsistency would also provide an additional incentive for 
Parliament to consider section 7 reports carefully before enacting legislation that might 
be contrary to the Bill of Rights Act. 

Comparable jurisdictions have declarations of inconsistency but with a statutory basis 

There are comparable jurisdictions that provide for declaratio^ of inconsistency or 
equivalents in legislation, notably the United Kingdom, and Victoria and the Australian 
Capital Territory (ACT) in Australia. In Canada, the Suprerne Court has a stronger 
power but Parliament remains the final decision-maker. VVe are not aware of any similar 
jurisdictions where the courts have issued declarations of inconsistency with a human 
rights statute without a statutory basis. 

In the United Kingdom, the Human Rights Act 1998 empowers superior courts to issue 
formal declarations of legislative incompatibility with the rights found in the European 
Convention on Human Rights. A declaration of incompatibility does not affect the 
validity, operation, or enforcement of the law. The Act empowers the Government to 
make a remedial order addressing the violation (essentially, amending the inconsistent 
provisions) but there is no domestic legal obligation to make such an order. 

In the ACT, the Human Rights Act 2004 empowers the courts to make a declaration of 
incompatibility in respect of a Territory law. In Victoria, the Victorian Charter of Human 
Rights and Responsibilities Act 2008 empowers Victorian courts to issue a declaration 
of inconsistent interpretation that operates in the same manner. A declaration by the 
court does not affect the validity, operation, or enforcement of the law, but does require 
a Parliamentary response frorri the Attorney-General in ACT and the responsible 
Minister in Victoria. Before the/6ourt makes any such declaration, the Attorney-General 
and the Human Rights,Commission must be given an opportunity to intervene. In the 
ACT, only eight cases have considered the declaration of incompatibility mechanism 
since 2004. 


22 . 


23. 


24. 




In Canada, the Supeme Court can strike down legislation that is inconsistent with the 
Canadian Charter df Rights and Freedoms, but the Charter allows Parliament or 
provincial legislatures to override certain portions of the Charter. Cases in which the 
striking down of legislation is sought are far more common in Canada than declaration 
of inconsistency cases in United Kingdom or Australia. The power to override the 
Charter has been used by the Canadian Parliament only very sparingly. 

The operational implications are likeiy to be smaii 


25. We have considered whether conferring a formal power on the senior courts to make 
declarations of inconsistency would create an incentive to bring litigation against the 
*^rown. This could have operational implications for the senior courts, and increase 
y ^applications for legal aid. It is not possible to predict precisely the possible number of 
/applications for declarations of inconsistency, but the existing power of the Human 
Rights Review Tribunal provides some basis for comparison. 
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26. 


Since 2002, we understand the Tribunal has received only four applications (not- 
counting one that was struck out) seeking a declaration that legislation is inconsistent 
with the right to be free from discrimination affirmed in section 19(1) of the Bill of Rights 
Act. The Tribunal has issued three declarations. Since 2007, and prior to Taylor, there 
were eight applications to the High Court for declarations of inconsistency under the Bill 
of Rights Act. None resulted in a declaration being granted. 

27. Based on these volumes, it seems likely that only a small number of applications for 
declarations of inconsistency under the Bill of Rights Act may arise in any given year. 

Options for the Government’s policy approach to Declarations of Inconsistency 


28. We have identified three options for the Government’s policy approach to declarations 
of inconsistency. These are summarised below. 

28.1. The decision in Taylor does not require any action from the Government so it 
could choose to maintain the status quo (i.e. neither provide a mechanism for 
recognising declarations nor clarify the senior courts do not have an ability to 
make declarations). 


28.2. If the Government accepts the senior courts should be able to issue declarations 
of inconsistency, it could introduce legislation to provide for making and 
responding to declarations in a wayjyiat respects the relationship between the 
Judiciary and Parliament. . V 


28.3. If the Government does not accept the senior courts should have the power to 
issue declarations of inconsistency as a remedy, then the Government could 
introduce legislation to clarify the senior courts do not have the ability to make 
declarations. 


29. We also considered the option of the Government recognising declarations of 
inconsistency through a non-legislative response mechanism such as a Cabinet Office 
Circular or by proposing an amendment to the Standing Orders of the House of 
Representatives. 

30. However, these non-legislative options would not address a fundamental problem with 
declarations raised by the Crown in the Taylor case when it argued that the power to 
make declarations must be conferred by Parliament. Essentially, the precedent set in 
Taylor would remaiin the basis for issuing the declaration with the circular or standing 
order forming the basis for the Government response. This would be particularly 
problematic in the case of a Cabinet Office Circular because there would not be even 
tacit acknowledgment by Parliament of the power to make declarations. Also, non¬ 
legislative mechanisms would not have the same status as legislation and might not be 
as enduring. For these reasons, we do not consider non-legislative options to be viable. 


Maintain the status quo 

31. This option accepts the senior courts can make declarations (subject to the outcome of 
the Supreme Court case). It does not provide any formal mechanism to require the 
Government to acknowledge and respond to the declaration. This would provide 
flexibility about whether and how to respond to a declaration depending on the 
circumstances. It would not involve any interference with the existing jurisdiction of the 
courts (i.e. overruling Taylor) or any extension of that jurisdiction. 


6 




32. 


33. 


This option couid create uncertainty about the nature of the remedy avaiiabie ariS^ 
whether it is effective. Without the ciarity of a iegislative or operationai mechanism^it is 
possible there could be confusion about whether a court has issued a declaration’br a 
Hansen indication. 

This option would be inconsistent with the existing power for the Human Rights Review 
Tribunal to issue declarations under the Human Rights Act. The current ability for a 
lower court to make declarations in respect of one provision of the Bill of Rights Act 
raises the question of why the senior courts cannot do the same for a broader range of 
rights. There does not appear to be any principled basis for drawing such a distinction. 


34. 


s9(2)(h) 






<c 


Create a legislative mechanism to make declarations effec 

35. The option to legislate for declarations of inconsistency would be consistent with the 
Crown’s position in Taylor, that the senior courts’ power to make declarations should be 
conferred by Parliament. This could take the form of provisions similar to those in the 
Human Rights Act in respect of declarations, issued by the Human Rights Review 
Tribunal. It could also be a similar approach to comparable jurisdictions such as the 
United Kingdom and Australia, which^rovide a statutory basis for declarations of 
inconsistency (see paragraphs 21 to 23^^ ■ 




36. In other words, the provision could; 

36.1. empower the senior courts to declare that legislation is inconsistent with the 
rights of an individual plaintiff 


36.2. 


36.3. 


specify that where d^y unjustified limitation of an individual’s rights was 
authorised or required, by legislation, the only remedy available is a declaration 
that the legislation is inconsistent with the Bill of Rights Act, and 

require the Government to bring the declaration to the attention of^rliamenL i 
and provide advice about the Government’s response. rO 


37. 




In addition to the general advantages outlined earlier in this briefing, this option would i 
make declarations of inconsistency a more effective remedy for legislation that is 
inconsistent with the Bill of Rights Act. As it currently stands, the senior courts can 
make declarations but they cannot require the matter to be brought to Parliament’s 
attentioh.Jn this respect declarations differ from other types of remedies because they 
require,additional ‘machinery’ to make them operate properly. 

This option could also give individuals greater assurance that limitations of their rights ^ t 
will be recognised and addressed. This could enhance the legitimacy of processes and 'RpMWA 
' public confidence by making Parliament more accountable. The appropriate legislative ^ 

^vehicle for such a provision would be an amendment to the Bill of Rights Act. 

J</ 

^ lA 


38. 






Legislate to remove power to make declarations 




39. This option would clarify that the senior courts do not have the power to issue a 
declaration on the basis that it is the role of Parliament to determine the appropriate 
limits of fundamental human rights. 

40. It could be controversial, given that the courts have only just declared this remedy to be 
available. Excluding the power to make declarations would rule out the only possible 
remedy for inconsistent legislation. There would be no means of testing whether 
legislation was inconsistent with an individual’s rights and, if it was inconsistent, there 
would be no means of legally challenging the legislation. 

41. Removing the remedy from future legal actions could be perceived as an attempt to 
shield Parliament’s law from scrutiny by the courts. In this way, it would alter the 
balance of power between the three branches of state, tilting it towards Parliament and 
the Executive, and away from the Judiciary. New Zealand’s constitution depends on a 
balance of power between the three branches. If any one branch becomes too weak or 
too strong, the constitutional checks and balances may not work as effectively. This 
could undermine legitimacy of the law-making system. 


s9{2)(f)(iv) 


42 s9(2)(f)(iv) 


43. 


s9(2)(0(iv) 


cy 


V/ 


^ S9(2)(f)(iv) 




Consultation .o 


45. The Ministry of Justice consulted Crown Law about this briefing. The Supreme Court 
will hear the appeal in the Taylor case in March 2018. s9{2)(h} 


46. , Due to the relevance of the policy options to the impending appeal in the Taylor case, 




you may wish to discuss this matter, and share this paper, with the Attorney-General. 



Next steps and Timeframes 


Next steps on policy options 


47. 


48. 


49. 




The Ministry can provide further advice about the process to implement your preferred 
option for the Government’s policy approach to declarations of inconsist^qa 

—.. . ^ 

Depending on your preferred option, you might wish to conduct public consultation to 
test the consensus for change. The Ministry can also provide further advice about 
consultation options. 

We will also prepare a legislation bid, by 26 January 2018, on the basis of your 
preferred option. Due to the timing for legislation bids, we are seeking confirmation of 
your preferred option by 22 December 2017. 

Implications for Supreme Court proceedings 

50. In March 2018, the Supreme Court will hear the C^^n’s appeal in the Taylor case. 
Crown Law could indicate in its submissions to the^sS^ireme Court that the Government 
is considering this matter. This would require a a^ion by the Government that could 
be publicly announced by mid-February 2018. 

51. That decision would not need to be a final policy decision but merely an indication that 
the Government is undertaking work in this area. This could be achieved by seeking 
Cabinet agreement (possibly as an oral item) in the new year. The Ministry can provide 
your office with supporting material for you to take such an item to Cabinet. 


Recommendations 




52. It is recommended that you: 


o 


1 . 


Indicate your preferred option for recognising and responding to 
declarations of inconsistency; 


1 . 1 . 


1 . 2 . 


maintain' the status quo (no legislation and no Government YES / NO 
policy response) 


/NO 


create a legislative mechanism for making and responding frE, 
to declarations of inconsistency 


1.3. legislate to clarify the senior courts do not have the ability to YES / NO 
make declarations 


<<; 


4, 






Indicate if you wish the Ministry of Justice to provide you with 
farther advice on conducting public consultation on this matter 

S9(2)(f)(iv) 


Forward a copy of this briefing to and discuss this matter with Hon 
David Parker, the Attorney-General 


1/NO 






5. 


Indicate if you wish to take an item to Cabinet (as an oral item) in 
the new year on the matter of declarations of inconsistency. 



Ruth Fairhall 

Deputy Secretary, Policy 


SEEN NOT AGREED 
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In Confidence 




Office of the Minister of Justice 


Cabinet Legislation Committee 


New Zealand Bill of Rights (Declarations of Inconsistency) Amendment Bill:*Request for 

O 


Priority in the 2018 Legislation Programme 

Summary information 

1 Details about the bid for legislation: 

1.1 the portfolio of sponsoring Minister: Justice; 


CJ 


1.2 

1.3 

1.4 

1.5 

1.6 


the department responsible: Ministry of Justice {contact Hayden Kerr, Policy 
Manager, Civil Law and Human Rights, 04^13 9174); 

the title of the proposed Bill: NZ Bill of Rights (Declarations of Inconsistency) 
Amendment Bill; 

s9(2)(f)(iv) 

the estimated size and complexity: small size and of low to medium complexity; and 


s9{2)(n(iv) 


Policy 

2 




The New Zealand Bill of Rights (Declarations of Inconsistency) Amendment Bill will make 
legislative changes in response to Taylor v Attorney-General^ where the High Court made a 
declaration that a provision of the Electoral Act 1993 is inconsistent with the Bill of Rights 
Act 1990 (the Bill of Rights Act). The primary purpose of the Bill is to provide for senior 
courts to make, and the Government to respond to, declarations of consistency. 

A declaration of inconsistency is a formal statement, granted by a court as a remedy, that 
legislation is inconsistent with the plaintiffs fundamental human rights protected by the Bill 
of Rights Act, The declaration informs the public and Parliament that an Act is inconsistent 
with fundamental human rights. It does not affect the validity of the Act or anything done 
lawfully under the Act. 

s9(2)jfl(fv) 

s9(2)(f)(iv) 








Taylor V Attorney-General [2015] NZHC 1706 
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S9(2)(f)(iv) 


s9(2)(f)(iv} 


1 - 




Section 92 J of the Human Rights Act 1993 (as amended in 2001) empowers the Human 
Rights Review Tribunal to issue declarations of inconsistency, stating legislation is 
inconsistent with the right to be free from discrimination affirmed in section 19(1) of the 
Bill of Rights Act. Section 92K of the Human Rights Act requires the Minister responsible 
for administering the inconsistent legislation to inform Parliament about the declaration and 
provide the Government response. s9(2){f)(iv) A,'' 


3r 


6 The Ministry of Justice will undertake consultation with the public and relevant 
organisations before this policy is finalised. Cabinet approval will be sought by October 
2018. 

O' 

Need for legislation / 

7 Whether the courts can make declarations of inconsistency is currently before the Supreme 
Court. This legislation will provide clarity that the courts can make such declarations and 
will provide a mechanism for the government tb respond. 

8 The principal Act has not been amended in the last year, s9{2){f)(iv) 

vO 

9 s9(2)(f)<iv) 

Although the amendment is technically straightforward, sufficient time is needed to ensure 
an appropriate consultation procesS^'*^ 


Compliance 

10 


The Bill is 

10.1 

the 

10.2 

the 

the 

10.3 

the 

10.4 

the 

10.5 

the 


o 


maintained by the Legislation Design and Advisory Committee. 

Binding on the Crown 

11 Section 3 of the New Zealand Bill of Rights Act states that the Bill of Rights applies only to 
acts done by the legislative, executive, or judicial branches of the Government of New 
Zealand; or by any person or body in the performance of any public function, power, or duty 




IN CONFIDENCE 
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conferred or imposed on that person or body by or pursuant to law. This Bill will not 


propose to change that status 

Consultation 

12 




A 


13 


Due to the nature of the legislation, a public consultation process, as well as consultation 
with private organisations and relevant government departments, will be undertaken before 
the Bill is introduced. The Ministry of Justice has already undertaken initial consultation on 
the approach to declarations of inconsistency with Crown Law. The Legislation Design and 
Advisory Committee will also be consulted. 

•f _ % 

The Office of the Clerk will be consulted to diseuss the process for a p'a^jfeAentary 
response. A,' 


Associated regulations 

14 It is unlikely there will be any associated regulations. 

Timeline 


A 

15 The proposed timing for the legislation is as follows: 


/ 

cy 


Step 


Proposed date 

- Consistency assurance 




Date on which final policy 
approvals were obtained from 
Cabinet. 


Date on which final drafting 
instructions were sent to the 
Parliamentary Counsel Office 
or other drafter. 


<< 

c? 


.-X* 

i : 

/.A 




Date on which the Bill will be 
released for exposure draft (if 
an exposure draft is planned).* 


Date by which the Bill Was 
provided to the Crown Law 
Office for an £K3fe$3ment of 
consistency withjthe New 
Zealand Bill of flights Act 
1990. v" 


Dales on which the Bill was 
before LEG and Cabinet for 
approval for introduction. 

^ 




A 
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Date by which any policy 
decisions for associated 
regulations will be before 
Cabinet, 


Date requested for introduction 
of the Bill. 


Date on which final policy 
approvals will be obtained 
from Cabinet for any 
substantive SOP to Bill (if 
already introduced). 


Date on which final drafting 
instructions will be sent to the 
Parliamentary Counsel Office 
or other drafter for any 
substantive SOP to Bill (if 
already introduced). 


Date on which any substantive 
SOP will be provided to the 
Crown Law Office for an 
assessment of consistency with 
the New Zealand Bill of Rights 
Act 1990. 


Date of report back from select 
committee. 




Date by which final drafting 
instructions for any associated 
regulations will be sent to the 
Parliamentary Counsel Office. 

< 2 


Date of enactment. 






Date of commencement. 

_ / _ 


s9(2){f)(iv) 




s: 

<0 

a 




/ 

a 


o" 








■N 1. -. 

■' V' ,/ 


/ / '■ 
< / 
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Recommendations 

16 The Minister of Justice recommends that the Committee: 



16.1 


16.2 


note that the New Zealand Bill of Rights (Declarations of Inconsistency) ^ 

Amendment Bill will create a legislative mechanism to provide for senior courts to 
make, and the Government to respond to, declarations of consistency; KJ 

approve the New Zealand Bill of Rights (Declarations of Inconsistency) Amendment 
Bill in the 2018 Legislation Programme, s9(2)(f)(iv) 


163 s9(2)(f)(iv) 

16.4 s9(2)(f)(iv) 


Authorised for lodgement 



Hon Andrew Little 
Minister of Justice 
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^ ^4 MtNrSTKV OF 

'IM JUSTICE 

^Tdhu Q if '/H re 


Declarations of Inconsistency with the NZ Bill of Rights Act 1990 


Hon Andrew Little, Minister of Justice 
14 February 2018 


1 . 


This note provides information for your oral item to Cabinet on 19 February 2018:J^^Sj 

/ 

• informing Cabinet about the upcoming appeal to the Supreme Court in Attorney- 
General V Taylor (\n March 2018) in respect of declarations of inconsistency with the 
New Zealand Bill of Rights Act 1990 (NZBORA), and ' 


• seek agreement that Crown Law can indicate to the Supreme Court'that the 

Government has agreed, in principle, to introduce legislation to provide a statutory 
foundation for the senior courts to make declarations of inconsistency. 


Why are declarations of inconsistency an issue now? 

2. In July 2015, the High Court in Taylor v Attorney-General declared a provision of the 
Electoral Act 1993 that disqualifies all sentenced prisoners from voting to be inconsistent 
with voting rights affirmed by section 12 of NZBORA. The . declaration does not affect the 
validity of or anything done lawfully under the Act. 

3. The Crown appealed to the Court of Appeal on the basis that the courts do not have an 
inherent jurisdiction to make declarations of inconsistency. The Court of Appeal dismissed 
the appeal in May 2017, and the Crown has been grafted leave to appeal to the Supreme 
Court. That appeal will be heard in March 2018. 

You are seeking agreement due to timing of the Supreme Court appeal 

4. In December 2017, you indicated your preferred approach is to amend NZBORA to create a 
formal legislative mechanism by which the senior courts can make such declarations. 
Declarations could play an important function informing Parliament about potential 
inconsistency with NZBORA. The Orown’s position accepts that the senior courts could 
make declarations of inconsistency if Parliament confers that power through legislation. 

5. If the Government agrees, at least In principle, to place declarations of inconsistency on a 
statutory footing. Crown Lav/could indicate this in submissions to the Supreme Court. This 
could be viewed favourably b^^the Court (obviating the need for the courts to assume an 
inherent power) and could be relevant to the Court’s deliberations. 

6. Due to the timing of the appeal, we recommend that you seek Cabinet’s agreement that 
Crown Law can indicate to the Supreme Court that the Government has agreed, in 
principle, to legislate to provide a statutory foundation for declarations of inconsistency. 
Cabinet could then consider detailed policy proposals later in the year. 

7. However, if Ministers wish to consider a wider range of options, then we consider it 
preferable to defer further consideration by Cabinet until after the Supreme Court has 
delivered its judgment. 


Next Steps 


8 . 


9. 


o 


X/ 




We have attached possible recommendations for Cabinet that could form the basis of a 
Cabinet minute authorising Crown Law to indicate the Government’s policy position to the 
Supreme Court. 

Subject to the timing of a decision in the Supreme Court appeal, we plan to provide you 
%ith further advice later in the year about the design of a formal legislative mechanism for 
declarations of inconsistency. We will also provide advice on options for conducting public 
consultation prior to the introduction of any legislation. 


Approved by: Caroline Greaney, General Manager, Civil and Constitutional 
File number: HUM 09 01 07 





Possible recommendations for Cabinet 


1 . 


2 . 


3. 


Note that, in March 2018, the Supreme Court will consider a Crown appeal in Attorfi§y- 
General v Taylor, which relates to the ability of senior courts to declare an enacti^ent ts 
inconsistent with one or more of the rights and freedoms affirmed in the New Zealand Bill of 
Rights Act 1990; 

Note that, regardless of the outcome in that case, the decision of the Supreme Court might 
require a policy response from the Government, which could include prop^i^g 
amendments to the New Zealand Bill of Rights Act; and C i, 


EITHER 




Option 1 


3.1. 


3.2. 


3.3 




Agree, in principle, to amend the New Zealand Bill of Rights Act to empower the 
senior courts to grant, as a remedy, declarations thg,f an enactment is inconsistent 
with one or more of the rights and freedoms affirrned tn that Act; and 

Agree that Crown Law can inform the Supreme Godrt, as part of its submissions in 
Attorney-General v Taylor, that the Government intends to introduce legislation in 
2019 to amend the New Zealand Bill of Righ^ Act; and 


Invite the Minister of Justice submit a detailed policy proposal to Cabinet following 
the decision of the Supreme Court in AUbr^e'ey-General v Taylor in 2018 seeking 
agreement that the Ministry of Justi<^e Vsue drafting instructions to Parliamentary 
Counsel Office. - 

3.4. Invite, the Minister of Ju^tice4o submit a paper to Cabinet following the decision of 
the Supreme Court in /Mtorney-Genera! v Taylor outlining policy options for 
declarations of incongisfepcy under the New Zealand Bill of Rights Act. 

S. 


OR 


Option 2 
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SWC-18-SUB-0006 

Cabinet Social Wellbeing ^ 

Committee 

Ni,^ 


Summary 


This document contains information for the New Zealand Cabinet It must be treated in confidence and 
handled in accordance with any security classification, or other endorsement The information can only be 
released, including under the Official Information Act 1982, by persons with the appropriate authority. 


Declarations of Inconsistency with the New Zealand Bill of Rights Act 


Portfolios 

Justice / Attorney-Generai 

Purpose 

This paper seeks agreement to the amendment of the "New Zealand Bill of 

Previous 

Consideration 

Rights Act 1990 (the Act) to allow for senior courts to make declarations of 
inconsistency under the Act. ' 

None, 

X 

Summary 

In the Taylor v Attorney-General case, the High Court declared that a provision 
of the Electoral Act 1993 that disqualifies sentenced prisoners from registering 
to vote was inconsistent with votinj^ rights in the Act. This set a precedent for 
the issuing of declarations of inconsistency. 

A declaration of inconsistency is a formal statement that an Act of Parliament is 
inconsistent with fundamental human rights. Legislative machinery is needed to 
ensure that Parliamelit responds to a declaration, even if the response is to let an 
inconsistent law stand. 

The Crown's pos.ition in the Taylor case is that the senior courts can exercise 
this power only if it is conferred on them by Parliament. Agreement is sought to 
amend the Act to provide a statutory basis for senior courts to issue declarations 
of inconsistency under the Act. This would require the government to report to 
Parliament in response. Comparable jurisdictions also provide for declarations 
of inconsistency or equivalents in legislation. 

o 

The Constitutional Advisory Panel records New Zealander’s views on 
constitutional issues. The Panel considered amendments to the Act in its 
consultation process in 2012 and 2013, and in its final report recommended that 
the government explore options to improve the effectiveness of the Act, 
including giving the judiciary powers to assess legislation for consistency with 
the Act (discussed in paragraphs 13-15). 

//<■ 

X-' 

r 

/ Regulatory 
^^prtpact Analysis 

Further work and consultation is required to determine the process to follow 
after a declaration of inconsistency is made by the courts. The Minister of 

Justice expects to seek final policy decisions in late 2018. 

Not applicable. 

1 
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SWC-18-SUB-0006 


Baseline 

Implications 

Legislative 

Implications 


Timing Issues 


Announcement 


Proactive 

Release 

Consultation 


None from this paper. 


< 8 -' 

A statutory basis for declarations of inconsistency will require an amendment to 
the Act. _ 

,o 

The Minister of Justice intends to seek agreement to policy decisiotiS fbllowing 
the decision of the Supreme Court to the Crown’s appeal of Taylgr v Attorney- 
General, which will be heard by the Supreme Court in March 2^0] 8. 

,o 

None proposed. Crown Law will infonn the Supreme C^jurtaBbut the 


government position. 
None proposed. 




Paper prepared by MoJ and Crown Law. DPMC^was consulted. 


The Minister of Justice and the Attorney^l^fleral indicate that New Zealand 
First and the Green Party were consulted. 





The Minister of Justice and the Attorney-Goqetai recommend that the Committee: 


1 note that, in March 2018, the Supreme CoUrTwill consider a Crown appeal in Attorney- 
General V Taylor, which relates to tMabilily of senior courts to declare an enactment is 
inconsistent with one or more of th^ rights and freedoms affirmed in the New Zealand Bill 
of Rights Act 1990 (the Act); 


a 


agree in principle, subject to the report-back referred to in paragraph 4 below, that the Act 
should be amended to empGi^^..tfie senior courts to grant, as a remedy, declarations of 
inconsistency with one orqfore of the rights and freedoms affirmed in that Act; 

agree that Crown Law can inform the Supreme Court, as part of its submissions in Attorney- 
General V Taylor, tttajJthe government intends to introduce legislation amending the Act to 
provide a statutocj^ foundation for declarations of inconsistency; 


invite the Minf^%tef^of Justice to submit a detailed policy proposal to Cabinet, following the 
decision of-fhg:; £iipreme Court in Attorney-General v Taylor, 

note that tt^e Minister of Justice will direct officials to initiate preliminary discussions with 
key e^tp^s (e.g. the Clerk of the House and the New Zealand Law Society) as they develop 
moj^cftle^iled policy advice. 


Jenny ^^Ick^rs 
Coiriniiftee Secretary 


4 Jard 7 Copy distribution; 

/ ^abi'het Social Wellbeing Committee 
of the Prime Minister 

^([^.^jSeputy Chief Executive, Policy, DPMC 
Attorney-General 
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In Confidence 

Office of the Minister of Justice 
Office of the Attorney-General 

Chair, Cabinet 




O' 


DECLARATIONS OF INCONSISTENCY WITH THE NEW ZEALAND BILL OF RIGHTS ACT 

kV. 

Proposal 




O' 


1 This paper proposes that Cabinet agree, in principle, to amend the New Zealand Bill of 
Rights Act 1990 ('the Bill of Rights Act’) to provide a statutory foundation for the senior 
courts to make declarations of inconsistency under that Act. 

Background 

2 In Taylor v Attorney-GeneraP the High Court declared a provision of the Electoral Act 
1993 that disqualifies all sentenced prisoners from registering to vote to be inconsistent 
with voting rights affirmed by section 12(a) of the Bill of Rights Act. The Crown appealed 
to the Court of Appeal, arguing that a court cannot issue a declaration of inconsistency 
in the absence of a statutory power conferred by Parliament. 


3 The Court of Appeal dismissed the appeal _on the basis that the power to issue 
declarations derives from the common law jurisdiction to consider questions of law, 
including inconsistencies between statutes.^ The Crown has been granted leave to 
appeal to the Supreme Court. That appeal will be heard in March 2018. 

4 A declaration of inconsistency is a formal statement, granted by a court as a remedy, that 
an Act of Parliament is inconsistent with fundamental human rights. There is no explicit 
power in the Bill of Rights Act to issue declarations of inconsistency where a court 
considers an Act of Parliament is inconsistent with fundamental rights. The Human Rights 
Review Tribunal can make declarations of inconsistency in cases involving the right to 
be free from discrimination. Where that declaration relates to an Act, the declaration does 
not affect the validity of that Act of Parliament or anything done lawfully under that Act. 

Declarations of inconsistency can perform an important constitution function 

5 In New Zealand, Parliament is the final arbiter of what constitutes a justified limitation on 
fundamental rights and freedoms (not the courts). Declarations of inconsistency can 
perform an important function by informing Parliament that the senior courts consider an 
Act to be inconsistent with the fundamental human rights affirmed in the Bill of Rights 
Act. Parliament may disagree but its deliberations will have the benefit of the expert 
opinion of the judicial branch of government. 


Declarations of inconsistency need a statutory basis 

6 We recommend that the Bill of Rights Act be amended to provide a statutory basis for 
ihe senior courts to issue declarations of inconsistency under the Bill of Rights Act. The 
Crown’s position in the Taylor case is that the senior courts could exercise such a power 
but only if it is conferred on them by Parliament. 




^i{2015]NZHC 1706 
^/^^ Attorney-General v Taylor [215] NZCA 2017 
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7 Providing a legislative basis for declarations also supports the principle of comity by 
encouraging an ongoing conversation between Parliament and the Judiciary abotiif^ 
justified limitations on fundamental rights in New Zealand society. The principle of cphlity 
requires the legislative and judicial branches of government each recognise the other’s 
proper sphere of influence and privileges, with the mutual respect and restraint that is 
essential to their constitutional relationship. 

Comparable jurisdictions have declarations of inconsistency with a statutor^r ^asis 

8 Comparable overseas jurisdictions provide for declarations of inbonsistency or 
equivalents in legislation. In the United Kingdom, the Human Rights A.Qh^.?98 empowers 
superior courts to issue declarations of legislative incompatibilityiwith the European 
Convention on Human Rights. A declaration of incompatibility does hql affect the validity, 
operation, or enforcement of the law. The Act empowers the Government to make a 
remedial order addressing the violation (essentially, amending the inconsistent 
provisions through delegated legislation) but there is no domestic legal obligation to make 
such an order. 

9 In the Australian Capital Territory (ACT), the Humarii^^^^its Act 2004 empowers the 
courts to make a declaration of incompatibility in res^ec^of a Territory law. In Victoria 
(Australia), the Victorian Charter of Human Rights aOd Responsibilities Act 2006 confers 
a similar power on the Victorian courts. A declaraiLon by the court does not affect the 
validity, operation, or enforcement of the law, but does require a Parliamentary response 
from the Attorney-General in ACT and the responsible Minister in Victoria. 


10 In Canada, the Supreme Court can strike ilQvyn legislation that is inconsistent with the 
Canadian Charter of Rights and Freedoms. fHowever, the Charter allows Parliament or 
provincial legislatures to expressly declare an Act to be valid for a time-limited period 
‘notwithstanding’ most provisions of Charter (democratic rights and freedom of 
movement are excluded). : - 

There is public support for a balanced Approach 


11 In the absence of a statutory baSisr, the courts are likely to continue to issue declarations 
of inconsistency following the. precedent set in the Taylor case (unless that precedent is 
overturned by the Supreme Court). In our view, it is better that these powers be given by 
Parliament rather than taicen by the courts. Declarations of themselves provide no 
remedy and do not trigger any parliamentary response. Legislative machinery is needed 
to ensure that Parliament responds to a declaration even if the response is to let an 
inconsistent law stand. In this respect declarations differ from other remedies because 
they require legislative ‘machinery’ to make them operate properly. 

12 The Constitutional Advisory Panel was appointed in August 2011 to listen to and record 
New Zealaridefs* views on constitutional issues. The Panel considered amendments to 
the Bill of Rights Act as part of its extensive public consultation process in 2012 and 
2013. In ifs final report, published in November 2013, the Panel recommended the 
Government explore options for improving the effectiveness of the Bill of Rights Act, 
including giving the judiciary powers to assess legislation for consistency with that Act. 


13 



Participants acknowledged New Zealand’s relatively positive human rights record, but 
afso' thought the current arrangements might be vulnerable. Parliament’s ability to amend 
. the Bill of Rights Act or to pass legislation contrary to the Act with the support of a simple 
^majority of Parliament was of particular concern. The three approaches raised most 
' commonly to address that concern were: 

• enable the courts to declare legislation inconsistent with the Bill of Rights Act (it would 
remain in force) and require the Government to report to Parliament in response (for 
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15 


instance, the courts could propose draft remedial legislation, which could be voted _ 
down): 

empower the courts to 'strike down’ legislation or the part of it that is inconsistenrwith 
the Bill of Rights Act; and 




A 


allow the courts to strike down legislation while preserving Parliament’s power to 


enact legislation ‘notwithstanding’ any inconsistency. 




The Panel found that granting courts the power to strike down legislation had some 
support but was explicitly rejected by a significant number of participants. It did find 
support for exploring increased judicial powers that preserve parliarnentary sovereignty. 


In our view, declarations of inconsistency strike the correct balance. The first option at 
paragraph 13 preserves parliamentary sovereignty but also enables Parliament to reflect 
on the wisdom of legislation which is inconsistent with the Bill of Rights Act. Upon 
reflection Parliament will sometimes adopt a remedial Bill which achieves its public policy 
objective in a way which is not inconsistent with the Bill ,o'f Rights. On other occasions 
Parliament may decide to vote down the remedial legislation thereby sticking with its view 
of the appropriate balance. In this way, the sovereignty of Parliament will be preserved 
while compliance with the Bill of Rights is improved^ ' 

Supreme Court could be informed about Governmenr^sition 


16 The Supreme Court will hear the Taylor appeal in March 2018. We recommend Crown 
Law be authorised to indicate in submissions that the Government has agreed, in 
principle, to provide a statutory foundation for declarations of inconsistency. This could 
be viewed favourably by the Supreme Court'^obviating the need for the courts to confirm 
they have such an inherent power) arjd\could be relevant to the Court’s deliberations. 

Proposed timing for further policy work 

17 This paper seeks agreement in principle, but further policy work and consultation is 
required to determine the process to follow after a declaration of inconsistency is made 
by the courts. For example, section 92K of the Human Rights Act requires the 
Government to respond to declarations under that Act by informing Parliament about the 
declaration and provide advice about the Government’s response. The Bill of Rights Act 
could duplicate these provisions or take approaches similar to the United Kingdom or 
Canada. 

18 More detailed policy decisions should follow the Supreme Court decision in Taylor so the 
Government has the benefit of the opinion of New Zealand’s most senior judges. In the 
meantime, we intend to initiate preliminary discussions with key experts (e.g. the Clerk 
of the Hous^and the New Zealand Law Society). Subject to the timing of the Supreme 
Court judgment, we anticipate seeking final policy decisions in late 2018, which will allow 
the Government to introduce legislation early in 2019. 


Consultation 


19 



The Ministry of Justice and Crown Law have consulted the Department of the Prime 
Minister and Cabinet about the proposals in this paper. They have not consulted more 
widely at this stage given the focus of this paper on agreeing an ‘in principle’ position 
primarily for the purposes of the current litigation. The Ministry of Justice and Crown Law 
will consult broadly within the public sector on more detailed policy proposals. Relevant 
Ministers and Government support partners will also be consulted on early on more 
detailed policy proposals. 
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Financial Implications 






20 There are no financial implications arising directly out of this paper. The financial; 
implications of declarations of inconsistency will be part of more detailed policy advice. 

Human Rights ^ 

21 The proposals in this paper are consistent with the Bill of Rights Act and fhe Human 
Rights Act. Declarations of inconsistency support the rights affirmed in the Bill of Rights 
Act by providing a mechanism for inconsistencies to be recognised and acknowledged. 


Legislative Implications 


o 


22 There are no legislative implications arising directly out of this paper but a statutory basis 
for declarations of inconsistency will require an amendment to the Bill of Rights Act. 


Regulatory Impact Analysis 


23 






A regulatory impact statement will accompany final policy advice. 

Gender Implications O 

24 There are no specific gender implications arising but of this paper. However, freedom 
from discrimination on the basis of sex is one of the rights affirmed in the Bill of Rights 
Act to which declarations of inconsistency underth.at Act would apply. 

Disability Perspective 

25 There are no specific disability implicatbf^s^Jirising out of this paper. However, freedom 
from discrimination on the basis of di®biljty is one of the rights affirmed in the Bill of 
Rights Act to which declarations of ipdb^Tstency under that Act would apply. 

Publicity 

26 No publicity is proposed at thils si^ge but we recommend Crown Law be permitted to 
inform the Supreme Court about the Government position. That may be published in any 
media reports on the court proceedings. We also propose to initiate preliminary 
discussions with key expeiisbefore the Supreme Court releases its judgment to develop 
the detail of the policy^^^|^osed in this paper. 

Recommendations 

27 The Minister of JtUstjde and the Attorney-General recommend that Cabinet: 

1 Note t^at, i in March 2018, the Supreme Court will consider a Crown appeal in 
AttornBy-General v Taylor, which relates to the ability of senior courts to declare an 
enactment is inconsistent with one or more of the rights and freedoms affirmed in the 
NewZealand Bill of Rights Act 1990; 




2 Agree, in principle, that the New Zealand Bill of Rights Act should be amended to 
/y empower the senior courts to grant, as a remedy, declarations of inconsistency with 

Jr' 

ir 

amending the New Zealand Bill of Rights Act to provide a statutory foundation for 
declarations of inconsistency; 


^one or more of the rights and freedoms affirmed in that Act; 

^ Agree that Crown Law can inform the Supreme Court, as part of its submissions 
in Attorney-General v Taylor, that the Government intends to introduce legislation 


6w4i0yg0sy 2018-02-19 15:16:05 


4 

5 


Invite the Minister of Justice to submit a detailed policy proposal to Cabinet^v 
following the decision of the Supreme Court in Attorney-General v Taylor, and--^^ 

Note the Minister of Justice will direct officials to initiate preliminary discussions 
with key experts (e.g. the Clerk of the House and the New Zealand Law Society) 
as they develop more detailed policy advice. ^ 


f 


) 


Authorised for lodgement 


Hon Andrew Little 
Minister of Justice 


Hon David Parker 
Attorney-General 

/ 


T 
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Declarations of Inconsistency with the New Zealand Bill of Rights Act 


Portfolios 


Justice / Attorney-General 


On 21 February 2018, the Cabinet Social Wellbeing Committee: 

■ 

1 noted that, in March 2018, the Supreme Court will consider .^ Crown appeal in Attorney- 
General V Taylor, which relates to the ability of seniof Qburts to declare an enactment is 
inconsistent with one or more of the rights and freedoms affirmed in the New Zealand Bill 
of Rights Act 1990 (the Act); 

2 agreed in principle, subject to the report-back rfefcrred to in paragraph 4 below, that the Act 
should be amended to empower the senior cohits to grant, as a remedy, declarations of 
inconsistency with one or more of the rigjits and freedoms affirmed in that Act; 

3 agreed that Crown Law can inform th6 $t(preme Court, as part of its submissions in 
Attorney-General v Taylor, that the government intends to introduce legislation amending 
the Act to provide a statutory foun^i^on for declarations of inconsistency; 

4 invited the Minister of Justice to submit a detailed policy proposal to Cabinet, following the 

decision of the Supreme Attorney-General v Taylor, 

5 noted that the Minister pflttstice will direct officials to initiate preliminary discussions with 
key experts (e.g. the Cierlfc-of the House and the New Zealand Law Society) as they develop 


more detailed policy advice. 



Hard-copyms^ibution: (see over) 


/'sr 
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Hon Dr David Clark (part of item) 

Hon David Parker 
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Hon Damien O’Connor 

Hon Tracey Martin 

Hon Peeni Henare 

Hon Aupito William Sio 
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Michael Wood, MP 
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Hon Andrew Little, Minister of Justice 
For SWC on 21 February 2018 



1. This note provides information to support you taking the joint Cabinet paper, Declarations of 
Inconsistency with the New Zealand Bill of Rights Act, with the Attorney-General Jo the 
Cabinet Social Wellbeing Committee. This paper seeks Cabinet’s agreement: ( ) 


• in principle, to amend the New Zealand Bill of Rights Act 1990 (NZBORA) to empower 
the senior courts to grant, as a remedy, declarations of inconsistency with one or more 
of the rights and freedoms affirmed in NZBORA, and 

• that Crown Law can inform the Supreme Court, as part of its submissions, in Attorney- 
General V Taylor, that the Government intends to introduce legislatipn amending 
NZBORA to provide a statutory foundation for declarations of inconsistency. 

2. You will also be recommending that Cabinet invite you to submit a Retailed policy proposal 
to Cabinet following the Supreme Court’s decision in Attorney-General v Taylor. 



Why are declarations of inconsistency an issue now? 


3. In July 2015, the High Court in Taylor v Attorney-General det\ared a provision of the 
Electoral Act 1993, which disqualifies all sentenced prisoners from voting, to be inconsistent 
with voting rights affirmed by section 12 of NZBORA. "The Crown appealed to the Court of 
Appeal on the basis that the courts do not have an. ihJ^erent jurisdiction to make 
declarations of inconsistency. The Court of Appeal dismissed the appeal in May 2017. The 
Supreme Court will hear a further appeal from to 7 March 2018. 

You are seeking agreement due to timing of the Slipreme Court appeal 

4. Declarations could play an important futn^pjir by informing Parliament about potential 
inconsistency with NZBORA. The CraWD> position accepts that the senior courts could 
make declarations of inconsistency jf P^arliament confers that power through legislation. 

5. Due to the timing of the Supreme CpUrt appeal, we recommend that Cabinet agree, in 
principle, to legislate to provide ^ statutory foundation for declarations of inconsistency and 
for Crown Law to indicate this ip submissions. This could be viewed favourably by the Court 
(obviating the need for the QpPrtS to assume an inherent power) and could be relevant to 
the Court’s deliberations. 

6. Cabinet could consider mofe detailed policy proposals following the Supreme Court’s 
decision in Attorney-^Gieneral v Taylor. It is necessary to carefully work through what 
machinery is requjrert'to ensure declarations of inconsistency operate properly and 
effectively. The Supreme Court’s decision will help to inform this work. 



Next Steps 

7. Subject to ttiPtiming of a decision in the Supreme Court appeal, we plan to provide you 


with further advice on detailed policy proposals later in the year. 

8. Officii^ls will also initiate preliminary discussions with key experts (eg the Clerk of the House 
and the New Zealand Law Society) and consult broadly within the public sector on more 
detailed policy proposals. 

9. The Cabinet paper also commits to early consultation with relevant Ministers and 
Government support partners (paragraph 19 of Cabinet paper). 


</ 
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This document contains information for the New Zeaiand Cabinet, it must be treated in confidence and 
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reieased, inciuding under the Officiai information Act 1982, by persons with the appropriate authority. 


Report of the Cabinet Social Wellbeing Committee: Period Ended 
23 February 2018 


On 26 February 2018, Cabinet made the following decisions on the work bf the Cabinet Social 
Wellbeing Committee for the period ended 23 February 2018: 


Out of scope 


Out of scope 




a 


SWC-18-M1N-0006 Declarations of Inconsistency with the 
New Zealand Bill of Rigtits Act 

Portfolios: Justice / Atttyney-General 

Out of scope 

Out of scope 




Michael Welter 
Secretary4v'the Cabinet 


Hard-copy distribution: 

Cabinei Social Wellbeing Committee 
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Hon Andrew Little, Minister of Justice 
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1. This note is to let you know the Ministry’s proposed approach to preliminary discussions 
with key experts as part of further policy work on declarations of inconsistenc^jf^^ 


Cabinet decision on deciarations of inconsistency 




4. 


On 26 February 2018, Cabinet agreed, in principle, that the New Zeal§n^ill of Rights 
Act 1990 (the Bill of Rights Act) should be amended to empower th^^or courts to 
grant, as a remedy, declarations of inconsistency with one or more’^^^ rights and 
freedoms affirmed in the Bill of Rights Act. 

This decision preceded the Supreme Court hearing the Crowflfs^peal in Attorney- 
General V Taylor, which related to the ability of senior courtS^to' declare an enactment is 
inconsistent with the Bill of Rights Act. The appeal was he,^rd in early March 2018 and 
we expect the Court will release its decision later this |?eaiE. 

In the meantime, the Ministry plans to undertake furtJt)er policy work to enable you to 
submit a detailed policy proposal to Cabinet once thfe decision of the Supreme Court is 
known. You have directed officials to initiate prelitxifriary discussions with key experts. 


Proposed discussions key experts . 

5. We have identified key experts with wtjGnfi propose to engage in preliminary 
discussions. We plan to have relatively informal conversations, as opposed to formal 
consultation, given the purpose is ib jieip identify any technical issues for declarations of 
inconsistency while we await th^Supreme Court judgment. 

6. We propose that the discussions ^ake place under “Chatham House rules” so, while we 
will report-back on the issues dTscussed, we will not attribute opinions to individuals. This 
enables a free and frankdisJcussion to take place. If it is desirable to attribute something 
said by a participant, tpe/i we wili seek the permission of that person before doing so. 

Organisations and individua^^ 

7. We do not plari tb^^PQOQ® io general public consultation, given the purpose of the 
discussion is tb,.develop the technical detail of the proposal. We will meet with a small 
number of organisations and individuals who can provide insights into the practical 
implicationsr^f a power to make declarations of inconsistency. 

8. The ocgai^sations we plan to approach about a meeting include: 

New Zealand Law Society 






‘O' 

Human Rights Commission 
" Human Rights Foundation 


New Zealand Council for Civil Liberties 
Office of the Clerk 


N/ 


Approved by: Caroline Greaney 
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9. 


We propose to approach a small number of individuals with expertise in constitutional 
and human rights law. It could include the following individuals: 


• Rt Hon Sir Geoffrey Palmer, constitutional expert and former Prime Minister, as 
well as the architect of the Bill of Rights Act 

• Andrew Butler, expert in human rights law (Dr Butler was involved in the Taylor 
litigation but, given submission have now concluded, we consider it appropriate 
to meet with him given his particular expertise in this area) 

"l 

• David McGee and Mary Harris, former Clerks of the House, given their strong 

grasp of Parliamentary proceedings, and (i' 

• Rodger Haines QC in his capacity as Chair of the Human Rights Review 
Tribunal, given that the proposed changes to the Bill of Rights Act could have 
implications for the existing power under the Human Rights Act 1993. 

Academic discussions / 

10. We plan to talk to academics who have expertise in constitutional and human rights law. 
We will approach the Deans of the five law schools (Auckland, Waikato, Victoria, 
Canterbury, and Otago) about meeting with faculty members. We will be guided by the 
Deans as to which faculty members we should meet 

Comparable jurisdictions 

11. We plan to contact officials from comparable jurisdictions that have declarations of 
inconsistency or a similar mechanism. These include Australia (Victoria and Australian 
Capital Territory), the United Kingdom and Canada. This will help us understand how 
declarations of inconsistency operate In these jurisdictions. 


Q) 


Possible issues for discussion 


12. We have developed some possible discussion points for preliminary discussions with 
key experts. It is also likely that other discussion points may arise. Therefore, the 
following list of possible discussion points is not exhaustive: 

• what kind of response, if any, could be required in or from Parliament to 
declarations of inconsistency 

• a right to intervene for the Attorney-General and Human Rights Commission 

• application, if any, of declarations to non-legislative acts (i.e. policies and 
practices of Government agencies) 

• relationship of the proposed power to make declarations to the existing power in 
the Human Rights Act, and 



relationship to the other procedural provisions of the Bill of Rights Act. 


Timeframes and next steps 



We intend to start informal discussions during April and, depending on availability of 
participants, expect them to run over the next two or three months. The discussions will 
inform our advice prior to final policy decisions and we will also keep you informed about 
any particular issues of note as they arise. 
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Declarations of inconsistency - Supreme Court judgment 
Attorney-General v Taylor [2018] NZSC 104 ^ 

Hon Andrew Little, Minister of Justice 
9 November 2018 

1. This note provides information on the Supreme Court decision on declarateris of 

inconsistency. ^ j 

Summary 

2. On 9 November, a 3:2 majority confirmed the Court of Appeal judgment that the 

senior courts have jurisdiction to make declarations of inconsistency of legislation 
with the Bill of Rights Act (BORA). ' ■ 

Mr Taylor won his cross-appeal meaning that, contrary to the Courtof Appeal’s view, he 
does have standing. 

Majority opinion (including additional points made by the Chief'Jystice) 

4. Declarations of inconsistency flow from the requiremehfto'have effective remedies for 
BORA breaches. . 

The text and purpose of the BORA overall suppoitalhe court exercising its usual range 
of remedies of which a declaration is a part. 

BORA also affirms the rights under the International Covenant on Civil and Political 
Rights which expressly requires effective^erhedies. 

f '" ^ 

The Chief Justice states: No statutory'conferral of power to declare the law is required 
because such powers of declaration are within the inherent jurisdiction of the High Court. 


3. 


5. 


6. 


7. 


9. 


She states declarations are a jdcl(cial response to those whose rights have been 
affected, rather than one to ^ssi^t Parliament with its functions (as was suggested by 
the Court of Appeal). Fr^ce^rid Glazebrook JJ were inclined to agree with her. 

There is utility in granting dp'clarations: 

• the importance tfttie rights enshrined and the ICCPR obligations suggest that there 
should be a remedy, and 

/ 

• there are^p^'other effective remedies in cases like the present 

DeclaratiotiS'4p''not affect Parliament’s ability to legislate inconsistently with the BORA. 

Note that the Supreme Court did not exercise discretion because this was not the 
argument before it. It deferred to the lower courts’ decision on appropriateness of the 
dQcIaretion. 

Dissenttfig opinion (Justices William Young and O’Regan) 

* -: ■" } 

12;^. -In the absence of a power conferred by statute, courts do not have jurisdiction to make 
/ V declarations of inconsistency. 

While such a declaration would fall within judicial functions, a declaration would not be an 
y effective remedy since it is not binding and has no impact on the ‘victim’s’ position 

dy 
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